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Funding Deed

DATE           /          /2007
BETWEEN

THE STATE OF VICTORIA THROUGH THE DEPARTMENT OF SUSTAINABILITY AND ENVIRONMENT

(the State)

AND

XXXX

of XXXX, XXXXX
(Authority)
RECITALS

A. The State proposes to provide funding towards the carrying out XXXXXX works within the XXXXXX District.

B. The Authority is an ‘Authority’ within the meaning of Part 6 of the Water Act 1989.

C. The XXXXX is an ‘xxxxxxxx’ of the Authority, within the meaning of the Water Act 1989

D. The State has agreed to provide an amount of money to the Authority, for the purpose of xxxxxxxx works, subject to the conditions imposed by this Deed.

THIS DEED WITNESSES
1. definitions

In this document unless expressed or implied to the contrary:

Adjustment has the same meaning given to that term in the GST Act.

Adjustment Note has the same meaning given to that term in the GST Act.

Asset means any physical infrastructure created or acquired as a result of the Project.

Authority's Representative means the person nominated by the Authority in writing from time to time, initially being the person named in item 8 of Schedule 1.

Business Case means the business case provided by the Authority to the State in support of its application for funding and contained in Schedule 4.

Business Day means Monday to Friday excluding public holidays in Victoria.

Claims includes actions, proceedings, suits, causes of action, arbitrations, verdicts and judgments either at law or in equity or arising under a statute, debts, dues, demands, claims of any nature, costs and expenses.

Commencement means commencement of project activities in order to deliver the milestones described in Schedule 3.

Commencement Date means the date specified in item 1 of Schedule 1.

Completion Date means the date specified in item 2 of Schedule 1.

Conflict of Interest means an actual or potential conflict of interest, or a conflict of interest that could reasonably be perceived to exist, between the Authority and the State in relation to the performance of the Authority's obligations under this Deed.

Consideration means consideration payable under this Deed in return for a Taxable Supply, but does not include any amount on account of GST.

Deed means this deed, including the Schedules.

DSE means the Department of Sustainability and Environment.
Final Completion means where all of the works in respect of the Project (as specified in Schedule 3) have been completed, tested, found to be functioning in the manner contemplated in Schedule 2 and commissioned.

Funds means the sum of money (inclusive of the Start-up Costs) to be provided by the State to the Authority in accordance with this Deed, which will not exceed the amount specified in item 4 of Schedule 1.

Funding means the provision of the Funds.

Governance Committee has the same meaning given to that term in clause 12.1.
GST Act means A New Tax System (Goods and Services Tax) Act 1999 (as amended).

GST has the same meaning given to that term in the GST Act.

Input Tax Credit has the same meaning given to that term in the GST Act, but also includes a reduced input tax credit under Division 70 and an adjusted input tax credit under Division 132 of the GST Act.

Intellectual Property means all copyright, patents and all rights in relation to inventions, registered and unregistered trademarks (including service marks) and registered designs, trade secrets and know-how, all rights under the Circuit Layouts Act 1989 (Vic), and all other intellectual or intangible property.

Milestone Report has the same meaning given to that term in clause 13.2.1
Milestones means the milestones described in Schedule 3.

Personnel means officers, employees, agents and subcontractors.
Project means XXXXXXXX works within the XXXXX Project, and more particularly being the works described in the Project Brief.

Project Brief means the project brief in Schedule 2.

Quarterly Progress Report has the same meaning given to that term in clause 13.1.1.

Recipient has the same meaning given to that term in the GST Act.

Relevant Legislation means:

(a)
any Act, regulation, rule, ordinance, proclamation, by-law or similar statutory instrument, whether of the Commonwealth, State, local or other duly constituted authority;

(b)
the rules and regulations of any relevant authority and all public bodies and companies whose property or rights are or may be affected in any way by the Project.

Schedule means a schedule to this Deed.

Start-up Costs means the payment of a portion of the Funds, not exceeding the amount specified in item 5 of Schedule 1,  within 30 business days of the execution of this Deed.

State's Representative means the person nominated by the State in writing from time to time, initially being the person holding the position specified in item 7 of Schedule 1.

Supplier means the entity making a Supply to the Recipient.

Supply has the same meaning given to that term in the GST Act.

Tax Invoice has the same meaning given to that term in the GST Act.

Taxable Supply has the same meaning given to that term in the GST Act.

Term means the period specified in item 3 of Schedule 1 or such lesser period if this Deed is terminated earlier pursuant to clause 20.

Termination Fee means the amount determined in accordance with calculation methodology specified in Schedule 8.

2. TERM

This Deed commences on the Commencement Date and continues for the Term.

3. PAYMENT OF FUNDS

3.1 Payment of Funds

3.1.1 Subject to the terms of this Deed and, in particular, the conditions set out in clause 4, the State will pay the Funds to the Authority on the Milestones specified in Schedule 3 being achieved in accordance with this Deed.

3.1.2 Within 10 Business Days of receiving a Tax Invoice from the Authority for the portion of the Funds that the Authority is entitled to be paid in accordance with this Deed, the State will pay that portion of the Funds into the bank account established by the Authority for the Project in accordance with clause 3.1.3 of this Deed.

3.1.3 The Authority must:

3.1.3.1 establish and maintain separate account codes within its general ledger accounts for the Project; or

3.1.3.2 establish a separate interest-bearing bank account.

3.2 Authority's Contribution to Project

3.2.1 In undertaking the Project, the Authority must contribute and use a sum of money (including any money provided to the Authority by third parties) that is necessary to complete the project, as estimated in Item 6 of Schedule 1.

3.2.2 If the Authority fails to comply with this subclause 3.2.1, the State may require the Authority to repay to the State the total amount of the Funds paid to the Authority and the Authority must comply with such a requirement within 20 Business Days after it is notified of that requirement in writing.

3.3 Authority's Acknowledgments

The Authority acknowledges and agrees that:

3.3.1 the Funding is on the basis that the Authority will fund the operation and maintenance of the Asset for the life of the Asset or for as long as the Authority continues to own the Asset (whichever period is shorter);

3.3.2 the Funding does not constitute a gift from the State to the Authority but is a grant being provided by the State to the Authority on the terms and conditions of this Deed;

3.3.3 the Authority must use any interest earned on the Funds for the purposes of the Project;

3.3.4 the State has made no commitment to grant any further funds, in addition to the Funds, to the Authority;

3.3.5 any expenditure incurred by the Authority in addition to the amount covered by the Funds is the responsibility of the Authority and the State will not in any circumstances reimburse the Authority for any such expenditure; and

3.3.6 subject to clause 12, the State's involvement in the Project is limited to the provision of the Funds only and the State is not in any way responsible for the activities to be undertaken by the Authority in carrying out the Project.

4. CONDITIONS ON FUNDING

4.1 Use of Funds

4.1.1 The Authority must only use the Funds in accordance with the terms and conditions of this Deed.

4.1.2 The Authority must only use the Funds for the purpose of the Project and not for any other purpose, including:

4.1.2.1 to meet the ongoing operational costs, salary subsidies or other administrative expenses of the Authority, including the costs of operating and maintaining the Asset;

4.1.2.2 as security for any form of finance;

4.1.2.3 to meet existing debts, liabilities or obligations;

4.1.2.4 any purpose that is inconsistent with the stated priorities of the State or the 'White Paper' entitled 'Our Water Our Future' or the Victorian Water Trust Investment Strategy (2003) or the State's commitments under National Competition Policy.

4.1.3 Other than payment of the Start-up Costs, the Funds shall be paid in arrears when the Authority achieves each Milestone however the State may, from time to time and in consultation with the Authority but at its sole discretion, advance payment of a portion of the Funds to the Authority as the State sees fit.

4.2 Funds to be Expended Before More Funds Paid

4.2.1 The State may defer payment of the portion of the Funds payable upon the Authority achieving a particular Milestone until the Authority has expended all of the Funds that have been paid to it in relation to the previous Milestone.

4.2.2 The Authority must continue to comply with its obligations under this Deed, regardless of any payment of the Funds being deferred by the State pursuant to clause 4.2.1.

4.3 Commencement and Completion of Project

4.3.1 The Authority must commence the Project within 6 months of the Commencement Date, unless otherwise authorised by the State's Representative in accordance with clause 4.3.2.

4.3.2 The State's Representative may only authorise an extension of the period within which the Project must be commenced where the Authority can demonstrate, to the State's Representative's satisfaction, that the delay in commencing the Project has been caused by circumstances beyond the Authority's control.

4.3.3 The Authority must complete the Project by the Completion Date, and a failure to do so will entitle the State to terminate this Deed.

4.4 Milestones 

4.4.1 The Authority must ensure that the Milestones are achieved within the periods or by the dates specified in this Schedule 3.

4.4.2 The State may defer payment of the Funds if in its view the relevant Milestone has not been reached, until that Milestone has been reached.

4.4.3 The Authority must continue to comply with its obligations under this Deed, regardless of any payment of the Funds being deferred by the State pursuant to clause 4.4.2.

5. Unexpended Funds

Upon completion of the Project, the Authority must within 20 Business Days provide the final Quarterly Progress Report (including financial reports detailing all receipts and expenditure) and pay to the State, an amount equal to the portion of the Funds that the Authority has not expended in accordance with this Deed.

6. PROJECT

In relation to the Project, the Authority must, at all times:

6.1.1 exercise due care, skill and judgment;

6.1.2 act in accordance with the highest professional principles and standards;

6.1.3 observe and comply with all Relevant Legislation; and

6.1.4 have regard to any matters notified in writing from time to time to the Authority by the State's Representative.

The Authority must:

6.1.5 undertake and complete the Project in accordance with this Deed;

6.1.6 employ or engage sufficient personnel (including, but not limited to, a project manager) who have:

6.1.6.1 appropriate qualifications, skills and experience, including experience in projects of a similar size and nature to the Project;

6.1.6.2 appropriate technical expertise; and

6.1.6.3 sufficient experience working on projects of a similar nature and size,

to enable the Authority to successfully complete the Project in accordance with the Project Brief and ensure the continued operation and maintenance of the Asset for the life of the Asset for as long as the Authority continues to own the Asset;
6.1.7 ensure that it and its Personnel comply with all Relevant Legislation, awards or orders applying to matters within the scope of the Project;

6.1.8 without limiting the generality of clause 6.2.3, obtain and comply with all permits, approvals and the like that are necessary to undertake the Project;

6.1.9 implement appropriate monitoring and review processes to enable it to ensure that the Milestones are achieved in accordance with this Deed;

6.1.10 ensure that it and any person employed or engaged to work on the Project does not:

6.1.10.1 engage in unethical work practices; or

6.1.10.2 engage employees or subcontracted workers upon terms and conditions that will not meet industrial standards generally applicable in Victoria.

7. VARIATION OF PROJECT BRIEF

The Authority must not amend or vary the Project Brief without the prior written approval of the State's Representative.

If the Authority wishes to amend or vary any aspect of the Project Brief, it may submit a proposal to the State's Representative detailing the nature of the proposed amendment or variation and explaining why this amendment or variation is necessary.

The State's Representative may, in the State's Representative's absolute discretion, approve or reject any proposed amendment or variation to the Project Brief.

8. NATURE OF RELATIONSHIP

8.1 No Employment Relationship Between Parties

The parties acknowledge and agree that:

8.1.1 this Deed does not create a relationship of employment or partnership between them; and

8.1.2 it is the express intention of the parties that any relationship of partnership or employment between them is denied.

8.2 No Deemed Employment for Any Purpose

The Authority acknowledges and agrees that:

8.2.1 the State is not and will not at any time be construed as the employer of the Authority or its employees for the purposes of any Relevant Legislation;

8.2.2 the Authority is solely responsible and liable for making any payments in respect of superannuation, payroll or any other tax, WorkCover levy or any similar payments in relation to its employees; and

8.2.3 under no circumstances will the State be responsible for fulfilling the obligations set out in clauses 8.2.1 and 8.2.2 and the Authority will indemnify and keep indemnified the State in respect of any such payments.

9. CONFLICT OF INTEREST

9.1 Authority's Warranty

The Authority warrants to the State that, at the time of entering into this Deed, no Conflict of Interest exists, is likely to arise or could reasonably be perceived to exist.

9.2 Authority to Use Best Endeavours

The Authority must use its best endeavours to ensure that no actual or potential Conflict of Interest arises or could reasonably be perceived to arise during the Term.

9.3 Authority to Notify of Potential Conflict

9.3.1 The Authority must immediately notify the State's Representative of any matter that may give rise to a Conflict of Interest (Conflict Notice).

9.3.2 Upon receipt of a Conflict Notice, or whenever the State's Representative considers that a Conflict of Interest has arisen or is likely to arise, the State's Representative may direct the Authority to resolve the Conflict of Interest to the satisfaction of the State's Representative within 14 Business Days (Conflict Direction).

9.3.3 Where the State's Representative determines that the Authority has not resolved the Conflict of Interest to the sole and unfettered satisfaction of the State's Representative within 14 Business Days of the issuance of the Conflict Direction, the State may terminate this Deed pursuant to clause 20.

10. STATE'S REPRESENTATIVE

The State will appoint a representative (State's Representative) to exercise the duties, discretions and powers vested in the State arising out of or in any way connected with this Deed.

The State's Representative will:

10.1.1 represent the State and carry out its functions as an agent of the State; and

10.1.2 be available at all reasonable times for consultation with the Authority's Representative in connection with any matter arising under this Deed.

Except as otherwise provided by this Deed, the State's Representative may give a direction orally, but the State's Representative must confirm an oral direction in writing as soon as practicable.

11. AUTHORITY'S REPRESENTATIVE

 The Authority will appoint a representative (Authority's Representative) who will:

11.1.1 represent the Authority and be deemed to be the agent of the Authority in relation to any matter arising under this Deed, including any decision made or information given or received by the Authority; and

11.1.2 be available at all reasonable times for consultation with the State's Representative in connection with any matter arising under this Deed.

The State may rely on any statement or representation made by the Authority's Representative and that statement or representation shall be binding on the Authority as if it had been made by the Authority itself.

12. GOVERNANCE

12.1 Governance Committee

The State and the Authority will establish a committee (Project Control Group) comprising up to two members from each of DSE and the Authority as described in Schedule 7.

12.2 Committee Functions

12.2.1 The functions of the Project Control Group will include:

12.2.1.1 overseeing and facilitating matters with respect to the Funding Deed, including but not limited to monitoring and reporting;

12.2.1.2 overseeing and reviewing the progress of the Project including but not limited to issues relating to Project budget, milestones, risk and quality;

12.2.1.3 facilitating discussions between senior personnel of DSE and the Authority with a view to reaching a consensus on issues relating to the Project;

12.2.1.4 reviewing and commenting on any tender recommendations to contract goods or services for the Project;

12.2.1.5 reviewing and commenting on any proposals to amend the Project Brief and/or any proposed material variations, including considering any risk or liability issues arising from the amendments or variations;

12.2.1.6 suggesting amendments to the Project Brief;

12.2.1.7 identifying and facilitating any approvals, consents or the like that may be required in order to carry out the Project or implement an amendment to the Project Brief; 

12.2.1.8 considering any matter relative to the project as may be raised by either party; and

12.2.1.9 making recommendations to the parties in relation to any dispute or conflict between the parties.

12.2.2 The Project Control Group will carry out its functions for the Term.

12.2.3 Neither the State nor the Authority will be bound by any recommendation made by the Project Control Group, but may take into account any such recommendation in exercising its duties, discretions and powers under this Deed.

13. AUDITING, REPORTING AND RECORD-KEEPING

13.1 Quarterly Progress Reports

13.1.1 The Authority must submit a report to the State's Representative that is in the form of the report contained in Schedule 5 (Quarterly Progress Report), by the dates specified in Schedule 6.

13.1.2 Each Quarterly Progress Report must:

13.1.2.1 contain information regarding the progress that the Authority has made towards achieving the Milestones;

13.1.2.2 account for the use of the Funds up to the date of the Quarterly Progress Report and must demonstrate that the Funds have been used for the purposes of the Project; and

13.1.2.3 attach a statement of payments and receipts in respect of the Project that must be certified by a person undertaking the role of Chief Financial Officer (or a comparable role) of the Authority, and must include a statement that the financial accounts are true and fair.

13.2 Milestone Reports

13.2.1 The Authority must submit a report to the State's Representative within 10 Business Days of achieving each Milestone (Milestone Report).

13.2.2 Each Milestone Report must contain the following information (at a minimum) in relation to the relevant Milestone:

13.2.2.1 a description of the Milestone;

13.2.2.2 the outcomes achieved as a result of the Milestone (for example, in terms of quality, timing and budget);

13.2.2.3 any variations from the Milestone;

13.2.2.4 the impact that achieving the Milestone has or may have on any other Milestone; and

13.2.2.5 any issues, opportunities or lessons that arose in relation to the Milestone.

13.3 Evaluation Report

13.3.1 The Authority must submit to the State's Representative a final report in a form to the satisfaction of the State's Representative (Evaluation Report) within 3 months after the completion of the Project or the Completion Date (whichever occurs first).

13.3.2 The Evaluation Report must contain, at a minimum, the following information:

13.3.2.1 a description of how the Funds were used in connection with the Project;

13.3.2.2 a description of the quantifiable outcomes of the Project and an assessment of the effectiveness of the Project in meeting the objectives of the Project;

13.3.2.3 a summary of any consultation or communication that the Authority has undertaken with the community and any stakeholders during the Term and an assessment of the effectiveness of these activities and the community's and stakeholders' responses to the Project;

13.3.2.4 an assessment of the performance of the Project in terms of time, cost and quality (planned versus actual);

13.3.2.5 a discussion of the Authority’s key lessons learned from the Project in terms of planning and implementation; and

13.3.2.6 if the process were to begin again, what would/could be done differently to achieve a better outcome.

13.4 Records

The Authority must establish and maintain proper books of account of all transactions relating to the Funds and operating records necessary to afford a correct and complete record and explanation of all expenditure by the Authority of the Funds, including:

13.4.1 proper books of account; and

13.4.2 disbursement records.

Such records must be maintained in accordance with accounting principles generally applied in commercial practice and to an auditable standard, as required by any Relevant Legislation.

13.5 Inspection of Records and Audit

13.5.1 The Authority must give the State's Representative, or a third party nominated by the State's Representative (including an auditor appointed by the State), access to the information referred to in clause 13.4, or in any other clause of this Deed, to enable the State's Representative or the third party to:

13.5.1.1 determine whether the Authority is complying with all of its obligations under this Deed;

13.5.1.2 ascertain any other matters reasonably considered by the State's Representative or the third party to be relevant to the performance of the Authority's obligations under this Deed,

and that is sufficient for the State to undertake an audit of the finances and Project-related activities of the Authority.

13.5.2 If requested by the State's Representative or an auditor appointed by the State, the Authority must provide to the State's Representative documentation evidencing costs, losses or expenses incurred by the Authority in undertaking the Project, or part of the Project, as soon as possible and in any event within 5 Business Days of receiving such a request.

14. SALE OF ASSETS

The Authority must not sell or otherwise dispose of any Asset without the prior written consent of the State, which consent may be subject to such conditions regarding the application of the proceeds of the sale or disposal as are agreed between the Authority and the State.

The Authority's obligations pursuant to this clause 14 survive the suspension, expiration or termination of this Deed.

15. Indemnity

15.1 Indemnity for Claims

The Authority indemnifies the State against all Claims incurred or suffered by the State arising from or in connection with any act, omission, default or negligence of the Authority or the Authority's Personnel or any a breach of this Deed by the Authority.

15.2 Other Indemnified Parties

This indemnity extends to Claims incurred or suffered by the State's Personnel in connection with a breach of a warranty or clause of this Deed by the Authority.

15.3 Indemnity Extends to Legal Costs

This indemnity extends to and includes all costs, damages and expenses incurred in defending and/or settling any Claims, including legal costs on a full indemnity (solicitor/own-client) basis.

15.4 Survival of Indemnities

Each indemnity in this document is a continuing obligation, separate and independent from the other obligations of the parties and survives termination of this document.

15.5 Enforcement of Indemnities

It is not necessary for a party to incur expense or make payment before enforcing a right of indemnity conferred by this document.

16. INSURANCE

16.1 Authority's Responsibility

16.1.1 The Authority must obtain and maintain during the Term a public liability insurance policy in the joint names of the State and the Authority which covers the State, the Authority and all persons employed from time to time in relation to the Project for their respective rights and interests and covers their liabilities to third parties and to each other, for an amount that is not less than $10 million and with an insurer and in terms that are both approved in writing by the State, which approvals shall not be unreasonably withheld.

16.1.2 The Authority is responsible for obtaining and maintaining all insurances of any nature, including personal, accident and disability insurance and professional indemnity insurance of at least $5 million, to adequately cover itself and its employees.

16.2 Superannuation and WorkCover

16.2.1 Without limiting the generality of clause 16.1, the Authority must:

16.2.1.1 make all superannuation and WorkCover contributions that it is required to make under any Relevant Legislation;

16.2.1.2 if required by the State's Representative, produce evidence of all necessary insurances that it has obtained for itself under the provisions of all relevant workers' compensation legislation.

16.2.2 The Authority acknowledges and agrees that the State is not liable to pay any superannuation or WorkCover contributions on the Authority's behalf in respect of the Authority's employees or subcontractors, except as may be deemed or required to the contrary by any Relevant Legislation.

17. Assignment

The Authority must not:

17.1.1 sell, transfer, delegate, assign, licence; or

17.1.2 mortgage, charge or otherwise encumber,

any right under this document to any person (Proposed Assignee), or permit a Proposed Assignee to assume any obligation under this document without the prior written consent of the State.

The assigning party must pay all fees and expenses (including legal fees on a solicitor/own client basis) incurred by the State in connection with the proposed assignment and the investigation of the Proposed Assignee, whether or not consent is granted.

The assigning party must deliver to the State:

17.1.3 the name, address and occupation of the Proposed Assignee;

17.1.4 two written references as to financial circumstances of the Proposed Assignee;

17.1.5 as agreement in a form approved by the State, executed by the Proposed Assignee, in which the Proposed Assignee agrees to perform the obligations of the assigning party under this document; and

17.1.6 if required by the State, a guarantee in a form approved by the State executed by persons approved by the State, guaranteeing the performance of the Proposed Assignee’s obligations.

18. INTELLECTUAL PROPERTY

18.1 Ownership of Intellectual Property

18.1.1 The Authority acknowledges and agrees that the ownership of all Intellectual Property created specifically and exclusively in relation to the Project vests in the State upon creation.

18.1.2 The Authority assigns ownership of all Intellectual Property to the State and will ensure that its employees, contractors and agents execute all documents and do all things necessary to assign to the State all such rights.  Notwithstanding anything to the contrary set forth herein, the Authority and each of its subcontractors shall retain all rights in their intellectual capital (including their methodologies, ideas, know how, techniques, models, tools, skills, generic industry information, knowledge and experience, and any graphic representations of any of these) possessed or acquired prior to the Project.

18.1.3 Clause 18.1.1 does not apply to Intellectual Property belonging to the Authority or others where such Intellectual Property has been exclusively or substantially created other than in connection with the Project, but is employed in relation to the Project and the Authority has given prior written notice to the State advising of such ownership.

18.1.4 The Authority grants to the State a perpetual, non-exclusive, paid-up licence to use all Intellectual Property referred to in clause 18.1.3 for the purposes that the State considers fit. 

18.2 Warranty and Indemnity

18.2.1 The Authority warrants to the State that any Intellectual Property provided by the Authority and embodied in or used in connection with the Project is the sole property of the Authority or the Authority is legally entitled to use the Intellectual Property for the purposes of the Project.

18.2.2 The Authority must indemnify and keep indemnified the State against any costs, losses, expenses or damages incurred by the State by reason of the Authority's failure to comply with this clause 18.

18.3 Intellectual Property in Material Provided by State

Intellectual Property in all manuals, drawings, computer programs and other information provided to the Authority by the State for reproduction or guidance in relation to the Project remains vested in the State.  This information must not be used or reproduced for any other purpose without the prior written approval of the State's Representative.

18.4 Moral Rights

18.4.1 The Authority must procure from any of its employees or agents that produce or contribute to the production of any Document (Author) a consent in a form approved by the State's Representative and addressed to the State as specified in clause 18.4.2.

18.4.2 In signing the consent, the Author will represent and warrant to the State that the Author is aware that, pursuant to Part IX of the Copyright Act 1968 (Vic), he or she may have moral rights in a work of which he or she is the author, including:

18.4.2.1 a right of attribution of authorship;

18.4.2.2 a right not to have authorship falsely attributed to another person; and

18.4.2.3 a right to integrity of authorship; and

that being aware of his or her moral rights, the Author consents to the State and any of the State's employees, agents, contractors or consultants doing any act or making any omission at any time that may infringe a moral right in a work arising out of or in any way in connection with the Project of which he or she is the author.

18.4.3 The Authority must ensure that any consent it obtains pursuant to this clause 18.4 is given genuinely and is not obtained by duress or as a result of a false or misleading statement.

18.4.4 The Authority's obligations pursuant to this clause 18 survive the suspension, expiration or termination of this Deed.

19. VARIATION

This Deed may only be varied or replaced by a deed duly executed by the parties.

20. TERMINATION

20.1 Immediate Termination

The State may terminate this Deed immediately if:

20.1.1 
the Authority fails to comply with any of the conditions set out in clause 4;

20.1.2 the Authority engages in any conduct that causes or may cause imminent and serious risk to the health or safety of a person, or to the reputation, viability or profitability of the Project or the State's funding of the Project;

20.1.3 the Authority is dissolved or amalgamated with another entity;

20.1.4 
the Authority commits an act of insolvency or enters into a scheme of arrangement or composition with creditors or a liquidator, receiver or receiver and manager, administrator or controller of the Authority or any of its assets is appointed;

20.1.5 
the progress of the Project is suspended for a period of more than 6 months without the written consent of the State's Representative;

20.1.6 the Authority is found guilty of any criminal offence other than an offence that, in the State's opinion, does not affect the Authority's ability to undertake and complete the Project properly;

20.1.7 
there is any wilful failure or neglect on the part of the Authority in undertaking the Services, any act of serious misconduct or any other serious or persistent breach of any of the terms of this Deed; or

20.1.8 any other clause of this Deed entitles the State or the State's Representative to terminate the Deed.

20.2 
Termination by the State

20.2.1 In addition to the State's rights under clause 20.1, the State may terminate this Deed at any time before the end of the Term with or without a reason by giving the Authority 30 Business Days' notice in writing of its intention to terminate this Deed, after which this Deed is at an end.

20.2.2 On receipt of a notice terminating the Deed under clause 20.2.1, the Authority must provide to the State a financial report that contains a statement of payments and receipts in respect of the Project that must be certified by a person undertaking the role of Chief Financial Officer of the Authority (or a comparable role) and that includes a statement that the financial accounts are true and fair.

20.2.3 Subject to the Authority complying with clause 20.2.2, the State will pay to the Authority the Funds equivalent to the Authority's Project-related costs incurred up to the date on which the Authority received the notice terminating the Deed, even if the State is invoiced for those Funds after that date.

21. CONSEQUENCES OF TERMINATION

21.1 Termination for Breach

If the State terminates this Deed pursuant to clauses 20.1:

21.1.1 the State may cease the Funding;

21.1.2 the Authority must take all action necessary to minimise further expenditure of the Funds; and

21.1.3 the Authority must repay to the State all monies comprising the Funds that have not been expended as at the date of termination.

21.2 Termination for Convenience

If the State terminates this Deed pursuant to clause 20.2:

21.2.1 the State may cease the Funding; 

21.2.2 the Authority must take all action necessary to minimise further expenditure of the Funds, and

21.2.3 where as a result of the State terminating this Deed pursuant to clause 20.2 the Authority determines to cease its contribution which results in the Project being terminated by the Authority, the State, subject to compliance by the Authority with this Agreement, will pay the Termination Fee.

21.3 Acknowledgments

The parties acknowledge that in terminating this Deed under clause 20.2, the State is under no obligation to comply with the principles of natural justice or procedural fairness and that, subject to clause 21.2, the State will not be liable to the Authority for any costs, losses, damages or expenses incurred by the Authority arising out of or in any way connected with the termination of this Deed.

22. PUBLICATION OF PROMOTIONAL MATERIAL

Except as required by law, the Authority may not make any public announcement or issue any promotional material or press release relating to:

22.1.1 the Project;

22.1.2 any negotiations between the Authority and the State; or

22.1.3 the existence or subject matter or terms of this Deed,

without the prior written consent of the State.

Where the State gives consent under clause 22.1, or where otherwise requested by DSE, the Authority must acknowledge the State's assistance in all publications and promotional materials relating to the Project by prominently displaying in such publications and on such promotional materials the statement and logo to be provided by the State's Representative.

23. CONFIDENTIALITY AND RESTRICTIONS AFTER TERMINATION

23.1 
Return of Property

Upon the termination or expiry of this Deed, the Authority must return to the State's Representative all manuals, drawings, computer programs and other documents supplied by the State or the State's Representative to the Authority and any other property belonging to the State.  The Authority must not retain copies of any documents that it is returning.

23.2 
Use of Information

The Authority must not, whether during or after the Term, make any improper use of:

23.2.1 
any trade secrets and any financial, accounting, marketing and technical information, customer and supply lists, pricing information, ideas, inventions, techniques, systems, concepts, formulae, know how, technology, operating procedures, processes, knowledge and other information belonging to, used by or relating to the State in the conduct of its business or gained as a result of the Authority's involvement in the State at any time; 

23.2.2 
the position of the State on any confidential matter; or

23.2.3 
any other information which may be detrimental to the interests of the State or any other person who has provided information to the State on a confidential basis, unless the Authority are required to disclose the information by law.

23.3 
Non-Disclosure

23.3.1 
The Authority must not disclose to any third party or use any material or information referred to in clauses 23.2.1 to 23.2.3 without the prior written consent of the State's Representative.

23.3.2 
The Authority may only use any material or information referred to in clauses 23.2.1 to 23.2.3 provided by the State for the sole purpose of undertaking the Project.

23.3.3 The Authority must take or cause to take all necessary precautions to maintain the secrecy and confidentiality of any material or information referred to in clauses 23.2.1 to 23.2.3, including using their best endeavours to prevent improper publication or disclosure by a third party.

24. DISPUTE RESOLUTION

24.1 Disputes

If a dispute arises out of this Deed the parties agree to endeavour in good faith to settle the dispute in accordance with this clause 24.

24.2 Notice of Dispute

A party claiming that a dispute has arisen must give written notice to the other party specifying the nature of the dispute.

24.3 Initial Dispute Resolution Meeting

Within 10 Business Days of a notice being given in accordance with clause 24.2, the State's Representative and the Authority's Representative must meet and attempt to negotiate a resolution of the dispute.
24.4 Referral to Senior Executives

If the dispute is not resolved within 5 Business Days of the meeting held in accordance with clause 24.3, the dispute must be referred to the Secretary of DSE and the Chief Executive Officer or Managing Director of the Authority (as applicable), who must attempt to negotiate a resolution of the dispute as soon as possible.

24.5 Referral to Minister

If the dispute is not resolved within 10 Business Days of the referral to the persons described in clause 24.4, or within such further period as the parties agree, then the dispute must be referred to the Minister administering the Water Act 1989 (Vic).

25. GST

25.1 GST Inclusive

Except as otherwise provided by this clause, all Consideration payable under this Deed in relation to any Supply is inclusive of GST.

25.2 Increase in Consideration

To the extent that any Supply under this Deed constitutes a Taxable Supply, the Consideration payable by the Recipient to the Supplier will be increased by the applicable amount of GST (GST Amount), which shall be calculated by multiplying the amount upon which GST is payable by the prevailing rate of GST.

25.3 Payment of GST

Any GST Amount must be paid by the Recipient to the Supplier at the same time and in the same manner as the relevant Consideration is paid or given under this Deed, without any right of set-off or deduction (unless otherwise provided in this Deed).

25.4 Reimbursements

If this Deed requires the Recipient to pay, reimburse or contribute to any expense, loss or outgoing suffered or incurred by the Supplier (Relevant Expense), the amount which the Recipient must pay, reimburse or contribute will be the amount net of any Input Tax Credits to which the Supplier is entitled in respect of the Relevant Expense, together with any GST Amount if the payment, reimbursement or contribution constitutes a Taxable Supply by the Supplier to the Recipient.

25.5 
Tax Invoice

The Supplier must provide to the Recipient a valid Tax Invoice at or prior to the time of payment of any GST Amount.
25.6 
Adjustments & Adjustment Notes

To the extent that any Adjustment occurs in relation to a Taxable Supply, the Supplier must issue an Adjustment Note to the Recipient within 5 Business Days of becoming aware of the Adjustment, and any payment necessary to give effect to such Adjustment must be made within 5 Business Days after the date of receipt of the Adjustment Note.

26. general

26.1 Entire Understanding

This document contains the entire understanding between the parties as to the subject matter contained in it.  All previous agreements, representations, warranties, explanations and commitments, expressed or implied, affecting this subject matter are superseded by this document and have no effect.

26.2 Further Assurance

Each party must promptly execute and deliver all documents and take all other action necessary or desirable to effect, perfect or complete the transactions contemplated by this document.

26.3 Legal Costs and Expenses

Each party must pay its own legal costs and expenses in relation to the negotiation, preparation and execution of this document and other documents referred to in it, unless expressly stated otherwise.

26.4 Waiver and Exercise of Rights

26.4.1 A single or partial exercise or waiver of a right relating to this document does not prevent any other exercise of that right or the exercise of any other right.

26.4.2 No party will be liable for any loss or expenses incurred by another party caused or contributed to by the waiver, exercise, attempted exercise, failure to exercise or delay in the exercise of a right.

26.5 Time of the Essence

Time is of the essence as regards all dates, periods of time and times specified in this document.

26.6 No Relationship

No party to this document has the power to obligate or bind any other party.  Nothing in this document will be deemed to authorise or empower any of the parties to act as agent for or with any other party.

26.7 No Merger

The warranties, undertakings, agreements and continuing obligations in this document do not merge on completion.

26.8 Rule of Construction

In the interpretation of this document, no rule of construction applies to the disadvantage of the party preparing the document on the basis that it put forward this document or any part of it.

27. notices

27.1 Service of Notice

A notice or other communication required or permitted, under this document, to be served on a person must be in writing and may be served:

27.1.1 personally on the person;

27.1.2 by leaving it at the person’s current address for service;

27.1.3 by posting it by prepaid post addressed to that person at the person’s current address for service; or

27.1.4 by facsimile to the person’s current number for service.

27.2 Particulars for Service

27.2.1 The particulars for service of State are:

address:


8 Nicholson Street, East Melbourne, Victoria 3002

PO Box 500, East Melbourne, Victoria 3002
facsimile number:
03 9637 8022
27.2.2 The particulars for service of Authority are:

address:

facsimile number:


27.2.3 Any party may change the address or facsimile number for service by giving notice to the other party.

27.2.4 If the person to be served is a company, the notice or other communication may be served on it at the company’s registered office.

27.3 Time of Service

A notice or other communication is deemed served:

27.3.1 if served personally or left at the person’s address, upon service;

27.3.2 if posted within Australia to an Australian address, 2 Business Days after posting and in any other case, 7 Business Days after posting; or

27.3.3 if served by facsimile, subject to clause 27.3.4, at the time indicated on the transmission report produced by the sender’s facsimile machine indicating that the facsimile was sent in its entirety to the addressee’s facsimile; and

27.3.4 if received after 6.00pm in the place of receipt or on a day which is not a Business Day, at 9.00am on the next Business Day.

28. Interpretation

28.1 Governing Law and Jurisdiction

This document is governed by and is to be construed in accordance with the laws of Victoria.  Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of Victoria and waives any right to object to proceedings being brought in those courts.

28.2 Persons

In this document, a reference to:

28.2.1 a person includes a firm, partnership, joint venture, association, corporation or other corporate body;

28.2.2 a person includes the legal personal representatives, successors and permitted assigns of that person; and

28.2.3 any body which no longer exists or has been reconstituted, renamed, replaced or whose powers or functions have been removed or transferred to another body or agency, is a reference to the body which most closely serves the purposes or objects of the first-mentioned body.

28.3 Joint and Several

If a party consists of more than one person, this document binds them jointly and each of them severally.

28.4 Legislation

In this document, a reference to a statute includes regulations under it and consolidations, amendments, re-enactments or replacements of any of them.

28.5 This Document, Clauses and Headings

In this document:

28.5.1 a reference to this or other document includes the document as varied or replaced regardless of any change in the identity of the parties;

28.5.2 a reference to a clause, schedule, appendix or annexure is a reference to a clause, schedule, appendix or annexure in or to this document all of which are deemed part of this document;

28.5.3 a reference to writing includes all modes of representing or reproducing words in a legible, permanent and visible form;

28.5.4 headings and sub-headings are inserted for ease of reference only and do not affect the interpretation of this document;

28.5.5 where an expression is defined, another part of speech or grammatical form of that expression has a corresponding meaning; and

28.5.6 where the expression including or includes is used it means 'including but not limited to' or 'including without limitation'.

28.6 Severance

28.6.1 If a provision in this document is held to be illegal, invalid, void, voidable or unenforceable, that provision must be read down to the extent necessary to ensure that it is not illegal, invalid, void, voidable or unenforceable.

28.6.2 If it is not possible to read down a provision as required in this clause, that provision is severable without affecting the validity or enforceability of the remaining part of that provision or the other provisions in this document.

28.7 Counterparts

This document may be executed in any number of counterparts all of which taken together constitute one instrument.

28.8 Currency

In this document, a reference to '$' or 'dollars' is a reference to Australian dollars.

28.9 Business Day

If a payment or other act is required by this document to be made or done on a day which is not a Business Day, the payment or act must be made or done on the next following Business Day.

28.10 Number and Gender

In this document, a reference to:

28.10.1 the singular includes the plural and vice versa; and

28.10.2 a gender includes the other genders.

EXECUTED by the parties as a deed 

	Executed by the Secretary, Department of Sustainability and Environment for and on behalf of the State of Victoria
Witness

....................................................................

Name of Witness (print)


	)

)

)


	..................................................................




[##INSERT AUTHORITY'S SEALING CLAUSE]
Schedule 1
Details

1. Commencement Date:



2. Completion Date:




3. Term:





4. Maximum Amount of Funds:


5. Start-up Costs:




6. Authority's Contribution:



7. State's Representative:



8. Authority's Representative:



Schedule 2
Project Brief

The objectives of the Project include:

Schedule 3
Milestones

	Milestone
	Date for reaching Milestone
	Funding Contributed to Milestone

($ ,000)
	Authority’s Contribution to Milestone

($ ,000)
	Cumulative Project Cashflow

($ ,000)

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


Schedule 4

Business Case

Schedule 5

Form of Quarterly Progress Report

	Name of Authority and Project

List key activities for quarter, as specified in Project Brief. Provide brief description.
	Progress Achieved v Planned Milestones
	OUTLOOK 

List any issues that had an impact on the progress of planned activities or changes in Milestones and dates



	
	Milestones/ 
 
Activities Planned 

For each activity, list the planned milestones  and the dates scheduled for completion/achievement, as specified in the Project Brief.
	For specified activities - outline actual status of the activity for the quarter 

Were the Milestones achieved, surpassed or not achieved? 
	


	Example

Activity: Develop tender specifications for the procurement of new treatment plant. 
	· To finalise the tender specification brief and forward to Board for approval by July 28. 

· To forward tender brief to suppliers and receive quotations by 20 August.
	Achieved : Tender specification Brief finalised and approved by Board in mid August. 

Not Achieved : Quotations finalised on 27 September
	Due to delay in finalisation of quotes, the Authority is unlikely to submit the recommended supplier to the Board for approval until the October meeting. This will have implications on other key Milestones for the finalisation of contract and project plan. 


	
	Total budget allocation for the Project
	Total expenditure at end of last quarter
	Planned allocation in this quarter
	Actual expenditure in this quarter
	Anticipated carry forward 
–  next quarter
	Next quarter planned expenditure

	
	
	Operating
	Capital
	Operating
	Capital
	Operating
	Capital
	Operating
	Capital
	Operating
	Capital

	WR&R Fund Allocation 
	$XXX,XXX
	$XXX,XXX
	$XXX,XXX
	$Y
	$Z
	$Y
	$Z
	$Y
	$Z
	$Y
	$Z

	Other funding sources
	$XXX,XXX
	$XXX,XXX
	$XXX,XXX
	$Y
	$Z
	$Y
	$Z
	$Y
	$Z
	$Y
	$Z

	Total Program
	$XXX,XXX
	$XXX,XXX
	$XXX,XXX
	$Y
	$Z
	$Y
	$Z
	$Y
	$Z
	$Y
	$Z


* Note – some projects are entirely capital expenditure – in those cases, write n/a in the operating column.
* The report must be signed by the Chief Finance Officer (or a comparable role) of the Authority who must make the following declaration:

The contents of this report, including all attachments, are true and fair in every particular to the best of my knowledge after having made all due enquiries.

Signed:

…………………………
Name (print):
…………………………

Position:

…………………………
ATTACHMENT TO QUARTERLY PROGRESS REPORT

[##STATEMENT OF PAYMENTS AND RECEIPTS FOR QUARTER]

Schedule 6

Dates for Submitting Quarterly Progress Reports

	Period Covered by Quarterly Progress Report
	Date on which Quarterly Progress Report is to be Submitted to the State's Representative

	
	

	
	

	1 January 2007 to 31 March 2007
	15 April 2007

	1 April 2007 to 30 June 2007 
	15 July 2007 

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	Evaluation Report
	Within 3 months after completion of the Project or the Completion Date, whichever occurs first


Schedule 7

Project Governance Arrangements


[image: image1]
Schedule 8

Termination Fee

(a) If this Agreement is terminated for convenience by the State pursuant to clause 20.2, then the procedure set out in the remainder of this Schedule applies to determine the Termination Fee payable by the State to the Authority in respect of such Termination. 

(b) The Authority must issue an Invoice in respect of the Funds which the Authority would reasonably have been entitled to receive payment in respect of from the State up to the date of notice of termination had the Agreement not been terminated. 

(c) Subject to compliance by the Authority with this Schedule, the Termination Fee will be calculated having regard to amounts insofar as they relate to the Project only and which are in each case reasonably and properly incurred and arise as a direct result of termination, and will be calculated as follows:

(1) the amount due to the Authority evidenced by all unpaid Invoices issued by the Authority including the Invoice issued in accordance with paragraph (b) of this Schedule, to the extent the State agrees to the amount in any such Invoice;

(2) the reasonable cost of project materials reasonably ordered by the Authority for the Project but not yet paid for and which the Authority is liable to accept, but only to the extent that they have been incorporated into the Project before termination and have not otherwise been included in any Invoice to met from  funding  other than provided to the State;

(3) the reasonable costs incurred in: 

(A) removing temporary works and plant;

(B) demobilising and returning to their place of engagement Authority employees and subcontractors engaged in the Project at the date of termination; 

(4) reasonable redundancy and termination costs actually paid to Authority employees unable to be deployed in alternative works; and

(5) any reasonable amounts owed by the Authority to a subcontractor as a result of the termination of the Project (including redundancy payments to employees and demobilisation costs of the subcontractor) provided that the Authority uses reasonable endeavours to minimise the amount of such costs,

less: 

(6) all amounts already paid in respect of any matters forming part of the calculation; and

(7) any amount otherwise properly due and owing to the State from the Authority. 

(d) The Authority undertakes in good faith to mitigate the costs described in clause (c) of this Schedule, and agrees that it will calculate the Termination Fee based on its actual legal obligations to its employees, suppliers or subcontractors. 

(e) The Authority must provide written evidence (including reasonable particulars) of its efforts to mitigate costs under this clause to the State at any time upon reasonable request. 

(f) Nothing in this Agreement requires the State to pay an amount to the extent that to do so would result in the State being required to pay the same amount twice in respect of the same matter or thing. 

Project Control Group


-   State Representative/s


-   XXX Representative


-   General Manager Technical Service XXX


     Plus others by invitation only as and when    	required  e.g. XXXX











PROJECT MANAGER


XXX








GOVERNMENT/DSE





XXX BOARD





XXX


REPRESENTATIVE


CEO





STATE


REPRESENTATIVE/S





GENERAL MANAGER TECHNICAL SERVICES


XXX















